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I. INTRODUCTION

Petitioner Andersen Construction Company (“Andersen”)
respectfully submits its answer to the memorandum
(“Memorandum™) filed by Amici Curiae, Associated General
Contractors of Washington (“AGC”) and National Ultility
Contractors Association of Washington (“NUCA”) in support of
Andersen’s Petition for Review (“Petition”).

II. ANSWERING ARGUMENT

Andersen adopts the arguments made by Amici. Andersen
shares Amici’s concerns that the errors made by the Court of
Appeals impact not just Andersen but have significant
consequences for the entire construction industry, including the
thousands of the Amici’s members, supporting review per RAP
13.4(b)(4). Andersen adopts the arguments and authorities in the
Memorandum because they are consistent with and support
Andersen’s arguments below and as they now are presented

following the published opinion of the Court of Appeals.



A. Andersen Adopts Amici’s Contract Assignment
Arguments.

Johansen expressly adopts Amici’s arguments and
authorities at that the assignment of rights from Applied
Restoration Inc. (“ARI”) to Revitalization Partners, LLC (the
“Receiver”) — which is axiomatic of each and every receivership
action — means the Receiver’s contract rights are subject to and
limited by the terms of ARI’s subcontract with Andersen. See
Memorandum at 6-9. Amici’s arguments are consistent with
Andersen’s, including those set out in its Petition for Review at
pp. 13-18, and including what it argued in the trial court. E.g.,
CP 51 (in Andersen’s opposition to the Receiver’s Second

(4

Motion for Turnover, Andersen argued: “...the Receiver
continues to ignore the unequivocal language of the Subcontract
between Andersen and ARI which controls the terms of payment

to ARI and/or the Receiver.”). Andersen agrees this issue affects

the entire construction industry, supporting review per RAP

13.4(b)(4).



B. Andersen Adopts Amici’s Equitable Arguments.

Andersen argued below that the insolvent, ARI, and thus
the Receiver who stands in the insolvent’s shoes, has no right to
any of the funds because, e.g., no payment was owed to ARI
under the Subcontract because ARI had failed to satisfy the
conditions precedent to payment and that ARI had falsely
certified that it had satisfied those conditions to wrongly obtain
payment from Andersen. See CP 52 (Relying on Unconditional
Waivers from ARI assuring [Andersen] that ARI had paid all
obligations owed to its sub-tiers, Andersen agreed to issue
payment for work performed by ARI and its sub-tiers in February
and March [2020]....After issuing payment, Andersen learned
that ARI has not paid its sub-tiers in January, February, or March
of 2020. During this period of time, the Owner, through
Andersen, had paid ARI $272,236.83 for work performed solely
by ARI’s sub-tiers — none of whom received a penny.”); see also,
Petition for Review at 8. Amici’s equitable and clean hands

arguments that the Receiver has no right to the funds because of



ARI’s “dirty hands” stemming from its breach of contract and
false certifications are congruent. See Memorandum, at 13.
Andersen therefore expressly adopts Amici’s arguments and
authorities as its own for this Court to address if review is
granted: that equitable principles do not supersede express
contract terms and, in fact, they preclude granting the “broad
equity” decreed by the Court of Appeals to an insolvent with
such unclean hands as the Receiver standing in ARI’s shoes.

As noted in the Petition, allowing the Receiver to be granted
such equity would amount to letting ARI benefit from its false
certifications by: forcing Andersen to pay twice for ARI’s sub-
tier work, forcing Andersen to pay the Subcontract balance to the
Receiver for work ARI never performed, and denying
Andersen’s costs and damages incurred for ARI’s defective and
incomplete work after ARI stopped work in breach of the
Subcontract.
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C. Andersen Adopts Amici’s Argument That The
Receivership Act Did Not Abrogate Washington Contract
Law.

Andersen adopts Amici’s argument and authorities that the
Receivership Act did not abrogate Washington contract law but
merely preserved then-current law. Memorandum at 9-11. This
is consistent with the arguments stated in the Petition at 19-22.
Whether that legislative enactment made a fundamental change
to Washington’s receivership law is in important question of
state-wide significance which only this Court can resolve,
making review appropriate. RAP 13.4(b)(4).

II1. CONCLUSION
Amici’s Memorandum, demonstrates the need for review
in this case. Andersen respectfully requests the Court grant

review for those reasons stated in their Memorandum and in

Andersen’s Petition for Review.
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